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Regarding Law Office Applicants 
It is a good sign that many boards of bar examiners are tightening up on 


the proofs required of applicants who qualify for the bar examination by 
office study. At a recent meeting of the Pennsylvania Board, the following 


resolution was passed: 








“Every preceptor who undertakes to prepare a student for the bar examination 
under Rule 11 shall, before the student begins his studies, submit to the Board 
an outline of the course of studies to be pursued under such preceptor’s direction, 
showing particularly the subjects which will be covered, and what time will be 
allotted to each one, in what order they will be taken up, and what text books and 
methods of instruction will be adopted; and that the preceptor shall be required to 
make a report at the end of each study year, showing the amount of work covered 
to date and the plan of study for the ensuing year.” 
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The Oral Examination in Massachusetts 


By WiL.i1am Haroip HitcHcock* 
Chairman, Massachusetts Board of Bar Examiners 


Our Board was established in 1898. It is ap- 
pointed by the Supreme Judicial Court, and consists 
of five members, not more than one member from 
a county, each appointed for a term of five years. 
The Court, following its usual practice of standing 
on a decision when it is once made, is quite apt, if 
the member appointed does not struggle too vigor- 
ously, to reappoint him, so that we have had men 
serving on our Board for many years. The all time 
record is that of George S. Taft, now our secretary, 
who has served 36 years. 

We have two examinations a year, one about 
the first of January and the other about the first of 
July. Those examinations are for one day only, 

Georce S. Tart seven hours in all. They always have consisted of 
Senior Member fifteen questions in the morning and fifteen ques- 
tions in the afternoon. 

Our rules set forth a list of subjects upon which candidates are to be 
examined, which are the fundamental subjects of the law. We have grouped 
those subjects into five groups. I will read you the first group: Contracts, 
three questions; negotiable instruments, two questions; partnership or 
agency, bracketed, one question. There you see, is a provision for six ques- 
tions, and, without going into the details of it, other subjects are grouped in 
the same way, such subjects as contracts, corporations, real property, equity 
and trusts, with the suggestion that there be three questions, and other less 
important subjects, two questions, and other still less important, one question, 
leaving to the examiner to choose in which of those subjects there shall be 
one question. 

That grouping of subjects is more or less permanent and is shifted each 
six months so that a member of the Board gets a different group of subjects 
from the one he had the time before. With five members of the Board and 
two examinations a year, in two and a half years he will make the complete 
gamut of the list and get around to the same subjects he had two and a half 
years before. 

About the middle of November, the Chairman calls a meeting of the Board 
for the consideration of questions. That is at least an all-day session, and 





* An address delivered at the sixth annual meeting of The National Conference of Bar 
Examiners in Boston, August 26, 1936. 
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usually we do not finish in one day. Each member presents both the question 
and the answer, the answer serving for two purposes; first, to test the ques- 
tion and to see whether we agree with the advisability of having it or not, 
and, second, to have a record as to what is probably a reasonably suitable 
answer for the question. The questions actually selected and the answers 
we keep and bind so we have a full set from the very beginning. We spend 
usually a whole day and perhaps cover the questions of three men. Then 
we meet again sometime later and finish that work. 

It has been the practice for one member of the Board to serve as editor 
of the questions, that duty being passed around to each member of the Board. 
It becomes the duty of the member who serves as editor to revise the ques- 
tions as to form and to check up the answers. The questions, when thus 
edited and put in final form, are then turned over to the Chairman to have 
printed. 

We have two examination books numbered for each applicant, but with 
no place for the name except on the cover, one book for the morning, the 
other for the afternoon. The cover comes off, the book is divided into three 
parts, the first part spaced for six questions, the second part for the next six, 
the last part for three; the afternoon book, the first part for three, the next 
part for six, and the next part for six. You will note, therefore, that the 
section which goes to each examiner can be separated and taken out of the 
cover. Thus what goes to each examiner is simply the answers to his six 
questions and nothing more, and with no name, simply a number. 

For many years each examiner personally read and graded his section 
of the books. Shortly after I came on the Board there were about 835 appli- 
cants who took one of our summer examinations. That was the highwater 
mark for numbers. Life was not worth living that summer for any member 
of the Board. Up to about that time the practice was, when the marks were 
all in, for the Board to determine a provisional passing mark. We never had 
an absolute passing mark, for our Board has never, I think, gone on the theory 
that admission to the Bar was to be based solely on arithmetic; but we would 
establish a provisional passing mark; those clearly above that mark were 
marked “YES” as a matter of course, and those well below that mark were 
marked “NO” as a matter of course. There would be in a list of 700 to 800 
applicants a list of about 100 who were in the twilight zone of doubt. 

In the meantime, a summary of the history and record of each applicant 
was prepared for each member of the Board, and the Board at a meeting 
without seeing any applicants would deal with these twilight zone cases on 
the basis of the whole record, including the examination mark. It seemed 
to me and some others that if we could only see the applicants, at least those 
on the doubtful list, and go over their records and their whole situation with 
them, not split the issue between character and qualifications, but make it all 
one issue, we would be in a much better position to reach a sound judgment. 
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Eventually we determined to make a try of that procedure. We got the per- 
mission of the Court. Then of course it developed that if the members of the 
Board spent all their time reading papers, they could not devote much time 
to seeing applicants. We then arranged that the books should no longer be 
marked by members of the Board but that each member of the Board should 
select some younger member of the bar of substantial experience to grade his 
section of the papers under the general direction of the member of the Board. 

Lacking experience, after the first examination we saw every applicant 
no matter what his mark. That turned out to be a waste of time. Since then 
we have set a certain mark, perhaps varying with different examinations, de- 
pending upon how the marks ran, and saw every applicant who had that 
mark or higher, going over with them when we saw them, to whatever extent 
we thought necessary, the written examination, their educational record, their 
history in general, and then saying “yes” or “no” upon the entire record and 
upon consideration, of course, at that time of any character questions that 
came up. 

Let me say right here (perhaps the detail is not of very great importance) 
that the only way we get information in the first instance, at any rate, with 
reference to character, is by a questionnaire and by letters of recommenda- 
tions from other members of the Bar. The questionnaire has to be filled out 
by every applicant; it goes into the family and personal history and education, 
with various questions as to whether the applicant has been involved in any 
civil or criminal legal proceedings, the latter from parking overtime up to 
murder in the first degree. We get a quite accurate record. 

When we first had our so-called oral examinations, we did not go farther 
than I have described. This is not much more than taking a view of the 
premises, as the jury does in a land damage case or an automobile collision 
case, but even that was much better than we had been doing before, because 
it gave us an opportunity to do what we would all do if we were hiring an 
office boy—we would give him the once-over; it gave us an opportunity to ask 
questions about anything specific that developed and then to deal with the 
case on the combination of everything we could learn about the applicant, 
bearing in mind, of course, that a high mark necessarily took a man by in the 
absence of any defect in character, a low mark put him out independent of 
anything else, and that in the case of a twilight zone mark we could make 
allowances a little each way as the case deserved. Of course, we had always 
to have before us the danger of favoritism. 

While this procedure was a definite step in advance, it was not a real oral 
examination on the issue of legal ability. Due to the versatility of Mr. Powers, 
we have now adopted for several examinations what is a real oral examina- 
tion on legal ability, knowledge of the law and general intelligence. It is in 
its experimental stage. It has its dangers, but we feel it is another long step 
in advance. 








I have always said that if we had only twenty-five to fifty applicants for 
admission to the bar instead of twenty times that number, the ideal thing 
would be to give each applicant a record, either fictitious or actual, in a case 
that was going to an appellate court, and say, “Write a brief.” Turn him 
loose in a law library, have somebody watch him so you would know that he 
did the work himself, and the test would be infinitely better than almost any 
bar examination. Of course that is impossible, with the number of applicants 
that we have. What we have done is to try to approach that situation. We 
have, on three or four occasions, prepared and sent out to the applicants who 
were to be called for the oral examination, some printed material. 

What we used six months ago was a supposititious case, a bill in equity 
and an answer, with a summary of evidence that had been introduced at the 
trial of the case, the theory being that the case had been tried in our Superior 
Court, and was to be argued in a day or two. To half of the applicants we 
said, “You are junior counsel for the plaintiff,” and to the others, “You are 
junior counsel for the defendant.” To all we said: “You are going to have a 
consultation with your senior counsel. Prepare yourself in any way you see 
fit, consult with anybody you see fit, except other persons who took this 
examination, inform yourself fully, prepare a memorandum of law and come 
in prepared for a consultation with senior counsel.” 

Mr. Powers invented a machine-gun, theoretically at any rate, and this 
case was a bill in equity brought by a plaintiff who was an inventor. The 
facts were somewhat complicated, so that an applicant had to establish that 
he had a little gray matter in attempting to understand the facts, and there 
was quite a variety of questions of law of a somewhat fundamental character 
involved. 

I doubt if we start another machine-gun case, because many of these ap- 
plicants very properly, and with plenty of horse sense, ran around to one of 
our leading sporting goods concerns in Boston, and I was afraid that almost 
any day we would have a bill in equity brought against us for injunction to 
keep them away. I suspect that at least a hundred of them went around to 
different stores of this concern to get information about the workings of 
machine-guns. They did not find this particular machine-gun, because whether 
it would work or not, it never had been manufactured. 

This summer we are sending out some material which is a story of more 
or less of human interest in which there is involved a defaulting executor, 
who after he defaulted but before he was found out, married the widow of the 
testator. He stole from the estate, or at least borrowed from the estate, and 
ran a margin account with a broker whom Mr. Powers has given the de- 
lightful name of Sellim Short. He pledged some bonds of the estate and when 
further margins were demanded he committed suicide. 

There was a lot of correspondence of more or less interesting character 
between him and his wife and with Sellim Short. There was also what pur- 
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ported to be a “suicide note” but which was perhaps a fake. The idea is that 
this is a mass of material that is dumped down on counsel, and he is to find 
out first what the story really is, and then who is liable. The name of the 
deceased executor was Earl E. Gammon, and his wife gave him the pet name 
of “Oily.” Oily Gammon is a name, I think, known to a great many members 
of the legal profession. 

The applicants who have the required mark on the written examination 
are asked to come before us, one at a time with no other present. Each one 
has been told in advance, “You are counsel for Sellim Short,” “You are 
counsel for Mrs. Gammon,” “You are counsel for the surety company,” which 
was called the Honor & Integrity Bonding Corporation. “Go over this case, 
prepare whatever memorandum you choose to prepare, and then come in 
prepared to discuss the rights or liabilities of your client and to suggest what 
settlement you would advise as the proper way out. 

It has proved very interesting. As one of the judges of our Supreme 
Judicial Court, who saw the problem, said, “There are large chunks of law 
under the surface.” It has given us an opportunity to judge these applicants, 
to test their ability, to correct whatever errors of exaggeration there may be 
in the marks on the written examination, for we get men having marks that 
are higher really than they deserve, and to correct errors resulting from marks 
which are lower than the applicant really deserves. 

We are now in process of going through our list of applicants. We find 
in this examination about half of the applicants are being given the oral 
examination. We have set a rather low mark for the oral. Those who come 
before us are selected purely on the basis of that mark. Occasionally in look- 
ing through the record of an applicant we find that he is right on the ragged 
edge; he has an excellent educational record, but he is a point or a fraction 
of a point below. In such cases we ask the members of the Board to review 
his paper and see whether there has been any unfairness or inaccuracy of 
grading in his case. So seldom does any substantial change result from this 
procedure that it is only in a very few cases that we do it. 

We are going to attempt in a few minutes to give an illustration of the 
way we run this oral examination, but that I may tell you my entire story 
at once, I will tell you what happens afterwards. 


Of course, if there is any character question, anything in a man’s record 
that requires explanation, a criminal record of any sort, or if any complaint 
comes to us, we dig into that at this oral examination and make it a hearing 
on character as well as on legal ability. While I am not a veteran in this 
work as are some others, I am getting around to the point of thinking that 
applicants for admission to the bar are neither moral nor immoral but un- 
moral! For the most part they have not been tested by experience, and in 
view of the type of men who have gone wrong here in Massachusetts I do 
not believe there is any way of successfully putting on x-ray eyeglasses, of 
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looking into a man’s inner soul and determining whether he is going to go 
wrong or not. The only way you can find that out is by testing him by 
experience. 

We do have, however, one check-up on character, about which I am not so 
hopeless in my view as one of the gentlemen who spoke here yesterday. Our 
rule as adopted by the Court requires that notice must be published three 
times, as a legal notice in one of the Boston papers, thirty days before appli- 
cants are sworn in. Then the Boston papers always carry the full list of suc- 
cessful applicants as a news item. During that period of thirty days there is 
an opportunity for anyone to complain. Not infrequently we receive com- 
plaints that require careful consideration. Sometimes these result in adverse 
decisions even at this stage. 

When this grief is all over, notice is published and no complaints having 
come in, a single justice of our Supreme Judicial Court has a field day. We 
swear in the successful applicants, usually in two groups, one when the Court 
comes in for this special session in the morning, and the other a couple of 
hours later. The job is then all over, but in a few weeks the Chairman sends 
out notices of assignments of subjects for the next examination, and the grind 
begins again. 





The Examination Clinic at Boston 


A unique and interesting feature of the Boston meeting of the Conference 
was the “clinic” given by the Massachusetts Board and referred to by Mr. 
Hitchcock, demonstrating the manner in which the oral examination is given. 

Two candidates were called before the Board and each in turn was ques- 
tioned by Mr. Powers on the problem mentioned in Mr. Hitchcock’s discussion, 
involving “Oily” Gammon, the defaulting executor, and Sellim Short, a broker 
with whom he dealt. The young men who appeared for questioning had been 
given a printed pamphlet some ten days or two weeks before, containing 
letters, accounts, canceled checks and a variety of other pieces of evidence 
from which the entire transaction could be spelled out. They had been per- 
mitted to use any means they regarded as helpful in solving the problem, 
including full reference to any law books and consultation with lawyers, but 
they were forbidden to work with other candidates. 

The two candidates were questioned by Mr. Powers concerning their gen- 
eral education, legal training and the occupations which they had followed. 
They were interrogated at length regarding the particular problem which had 
been given to them on the basis that they were counsel for one of the parties 
in the case and were prepared to discuss what steps should be taken and what 
the law was with reference to the transactions involved. Mr. Powers ques- 
tioned each candidate for about twenty minutes, following which they were 
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asked some questions by other members of the Massachusetts Board. Exam- 
iners from other states had been furnished copies of the printed pamphlet 
given to the candidates and followed the proceedings with much interest. The 
two students who were examined both showed good ability and had gone into 
the case very thoroughly. They were allowed to use memoranda which they 
had prepared and amply demonstrated their ability to sift out the facts and 
draw appropriate legal conclusions. All candidates who receive a mark de- 
cided on by the Board, or a higher mark, are given the oral examination. In 
borderline cases it is sometimes the deciding factor. 

Between five and six hundred candidates generally apply for each examina- 
tion in Massachusetts. About twenty minutes are spent on the average in the 
examination of each applicant who is required to take the oral. The exam- 
ination is before the entire board, but the questioning of a single candidate 
is largely conducted by one member. Massachusetts is the only large state 
giving an oral examination and apparently it is considered by that Board as 
working out very well. This made the demonstration of that procedure at 
Boston exceedingly interesting and worth while. 

A transcript of the oral examination of the two candidates is available 
at the headquarters of the National Conference and will be supplied on re- 
quest to any examiner who wishes to read it. 


Are the Law Schools Meeting Their 
Responsibilities? 
By Dave F. SmitTH* 


Chairman, The California Committee of Bar Examiners 


As Chairman of the Committee of Bar Examiners of the State of Cali- 
fornia, I am taking this opportunity to make some observations concerning 
legal education with the hope that from them will arise a better understanding, 
and greater cooperation between the Committee of Bar Examiners and the 
law schools, which will result in a greater percentage of success among those 
taking the bar examination. 

It is a matter of common knowledge that the Committee of Bar Examiners 
is being severely criticized because of the small percentage of applicants who 
pass the examination. The public at large and the Committee of Bar Exam- 
iners feel that if an applicant has spent three years in an A.B.A. law school 
and graduates from it, or has spent the required time in any other law school 
and graduates from it, there is no reason why he should not pass the bar 
examination, and it is with reference to the above criticism that I am offering 
a few suggestions. I shall divide my topic into three sections. 


* An address given before the Joint Conference on Bar Admission Problems, held in con- 
nection with the annual meeting of The State Bar of California at Coronado Beach, September 
30, 1936. 
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First: I am of the opinion that all law schools, be they A.B.A. law schools 
or otherwise, are graduating men who they, in their own minds, know or 
feel can never pass the bar examinations. This statement I make advisedly 
because in discussing with faculty members, certain students who failed the 
examination, I am told by the professors that they are not surprised that the 
applicant did not pass the examination because he was a very mediocre student 
and they had doubted that he would be able to graduate. I am of the opinion 
that by permitting a man of that type to continue to stay in the law school 
for a period of three years and permitting him to graduate, that law school is 
doing an injustice to the student, to itself and to the Bar of California. By 
permitting him to continue in school and by permitting him to graduate it 
has created not only in his mind, but in the minds of the general public, the 
idea that this man is qualified to pass the bar examination. Many of these 
students and their families make great financial sacrifices to secure a legal 
education, and it must be apparent to the faculty early in their student’s 
training that he will never become qualified to pass the bar examination. In 
my opinion the college that continues to permit such a student to stay in 
school when that condition exists is obtaining money under false pretenses 
from the student and the student’s family. The faculty would better serve 
the public and the Bar if they would tell this student at the end of his Fresh- 
man or by the middle of his Sophomore year that he does not have the neces- 
sary aptitude for the legal profession; that in their opinion he will never be 
able to become a lawyer, and that he should attempt to equip himself for 
some other walk of life in which he could be successful. 


Second: My personal observation in talking with applicants is that stu- 
dents are not properly trained to analyze questions and to apply that analysis 
in a written examination. In my opinion, all colleges should give more care 
and attention to teaching the student how to analyze legal problems and not 
only to analyze them, but to then be able to write a clearly reasoned answer. 
I am of the definite opinion that the colleges should give a series of examina- 
tions on each subject, instead of one examination at the completion of the 
subject, so that the student may benefit by the practice he will receive from 
writing frequent examinations, and will also improve as the result of the 
criticism he receives on the examination papers returned to him. In talking 
with many students who have failed the bar examinations, I find that a 
majority have a fair knowledge of most of the fundamental principles of law 
involved, and their failure is almost altogether due to the fact that they 
cannot apply the principles of law to the questions, and cannot analyze the 
questions properly; that even though they are able to analyze them properly 
and know the principles of law, in many cases they are unable to write 
their conclusions in a clear, succinct and analytical form. 
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The third and most important point that I desire to call to your attention 
is rather a delicate situation which I believe pertains to most law schools. 
Examination statistics indicate that in each school certain subjects are not 
being properly taught to the student. The analysis which we prepare of each 
examination, and which is available to everyone, clearly indicates that year 
after year in certain subjects the students from particular schools have not 
properly grasped these subjects. It may be that a new professor happens to 
take over these subjects that particular year who is not equipped at that 
time to present the subject properly, but I think in most cases it is because 
the professor is unable to properly convey the subject to his students. In 
most faculties there are several men who are utterly incapable of properly 
presenting their subjects to the students, and the result is students make a 
low percentage in those subjects on the bar examination. There have been 
a great many rumors to the effect that a professor’s tenure is for life. I do 
not know whether or not this is correct. If it is correct, I think it is some- 
thing that should be changed. I have had in my office men who were very 
fine office lawyers but were utter failures as trial lawyers, and vice versa, 
and it may be that if you would look over your faculties carefully that you 
would find some professors who are excellent lawyers but still do not have 
the necessary ability as teachers to properly impart their knowledge to the 
students. There is no reason why the same group of students from the same 
school should pass almost 100% in many subjects and then drop down to 52% 
in a few subjects, unless for the obvious reason that the professor who was 
teaching the latter subjects failed to give proper instructions, either through 
lack of knowledge on the subject, or his inability to teach. Each one of these 
students pays for this particular course; he spends his good money for proper 
instructions, and is it your opinion that with such averages he is getting the 
proper instruction in these particular subjects? I certainly do not believe so. 
I am not attempting to dictate to the various universities and colleges how 
their schools should be run. I am merely giving you some observations 
which I believe are constructive, and which I hope will result in their grad- 
uates having the education necessary to make them competent attorneys. * * * 


In closing I feel that I would be derelict in my duty if I did not call your 
attention to the deplorable low percentage of the graduates who pass the bar 
examination of some of the so-called proprietary schools. Frankly, the per- 
centage is so small that, in my opinion, it does not justify their existence, 
and if they do not immediately take steps to increase materially that per- 
centage either in the selection of their students or in their instruction, or both, 
they should either eliminate themselves or steps should be taken to eliminate 
them from the field of legal education. 
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Dean Dickinson Comments! 


UnNIvERSITY OF CALIFORNIA 
SCHOOL OF JURISPRUDENCE 
BERKELEY 
Dave F. Smith, Esq., October 22, 1936. 
Committee of Bar Examiners, 
San Francisco, California. 
Dear Mr. Smith: 

I listened to your remarks made before the conference at Coronado on 
September 30, 1936, with the keenest interest and I have read the report of 
your address which you so kindly forwarded. For whatever my comments 
may be worth, I offer the following: 

I am fully conscious of the criticism which is being aimed at the Com- 
mittee of Bar Examiners because of the small percentage of applicants who 
pass and I am satisfied that this criticism is wholly misdirected and ill-founded. 
The Committee is rendering a service of the greatest importance to the State 
of California and I trust that it will stand firmly against all criticism of the 
type indicated. On behalf of our faculty I would like to congratulate the 
Committee for the splendid work which they are doing and to give it the 
pledge of our cooperation in all respects in which we can be of any assistance. 

As regards your first point, that the law schools are graduating men 
known to the schools to be of doubtful capacity, I think that it is well made. 
Please be assured that the School of Jurisprudence at the University is taking 
this criticism very much to heart and that we intend to do our best to see to 
it that only qualified candidates appear before the Committee with a degree 
from this School. We are developing a system of examination and disquali- 
fication which is intended to eliminate as many as possible of the ill-qualified 
students in their first year. Those whom we fail to discover in the first year 
we try to get in the second year. During the past two years we have been 
disqualifying between thirty and thirty-five percent of the first year class. 
We are now engaged in a program which we hope will discover a considerable 
number of poorly qualified students before they are permitted to enter the 
School. During the present year we have succeeded in dissuading a consider- 
able number of these students from attempting the study of law. 

As regards your second point, we feel in the School of Jurisprudence that 
the point is well made, especially as regards the work that is being done in a 
considerable number of the weaker schools in this State. We do not feel that 
your criticism can be adequately met by merely multiplying the number of 
examinations. After all, lawyers have to do something besides pass exam- 
inations. We feel, however, that students should have a great deal more 
training in what may loosely be described as legal writing than they now 
receive and we are attempting within the limits of our budget to correct this 
deficiency. Our difficulty in this respect at the moment is largely a matter 
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of resources. We can give a great deal more written work in the course of 
the student’s three years in law school than we give now and we are prepared 
and anxious to give it. Adequate supervision of such work requires an im- 
mense amount of time. As soon as we can persuade the University to provide 
us with a really adequate staff capable of handling this kind of work we pro- 
pose to develop it much more fully than it has as yet been developed. To 
some extent the deficiencies of law school graduates in this respect derive 
from the period of their college training. A great deal of the college training 
preparatory to entering the law school is superficial and unsatisfactory. There 
is lacking in many cases an elemental capacity to express ideas in either 
spoken or written form. Either this work must be done more effectively in 
the colleges or we shall have to take some kind of heroic measures to eliminate 
a kind of illiteracy which we find among those who enter the law school. I do 
not know how this problem is going to be worked out eventually, but I assure 
you that we are conscious of it and that we are directing our best efforts 
toward its solution. 

As regards your third point, I may say confidentially that we believe the 
point well made in connection with the work being done in a good many so- 
called law schools in California. I do not believe that your criticism is one of 
especial force as applied to the University School of Jurisprudence. Every 
member of our faculty is a man of distinguished record and a man who has 
had a fine experience of one kind or another both in practice and teaching. I 
do not believe, moreover, that the few questions which the Committee is able 
to give on important subjects in any single examination provide an adequate 
test of the effectiveness with which that subject is being presented in the 
better schools. Indeed, I will go so far as to say that a consistently poor per- 
formance in a particular subject on the part of graduates of the A. B. A. 
schools in this state is quite as likely to indicate deficiencies in the bar ex- 
amination as in the work which is being done in these subjects in the better 
schools. We shall continue to be sensitive, however, to the criticism of our 
work which may be implied in such records and you may be assured of our 
unstinted cooperation in the effort to send only qualified candidates to the 
Committee. 

As regards your closing comments on the work of some of the proprietary 
schools, we are satisfied that you are one hundred percent correct and that 
the Committee cannot emphasize too strongly the points which you have made. 

On behalf of our faculty I want to thank you most sincerely for the help 
which your candid presentation of the subject has given us and to assure 
you of our complete cooperation in the efforts which you are making to raise 
the standards for admission to the Bar in California. 


Cordially yours, 
Epwin D. DickInson, 
Dean. 
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Preliminary Bar Examinations Proposed 
in California 
By James E. BRENNER 


Research Secretary for the California Committee of Bar Examiners 


California is one of a number of states which for many years have been 
confronted with serious problems having to do with admission to practice 
law. When the State Bar came into existence a comprehensive set of rules 
was drafted by a committee of outstanding lawyers and presented to the 
Supreme Court for its approval. Before action was taken by the Supreme 
Court a bill sponsored by opponents of higher standards was introduced in 
the legislature and passed, which completely nullified any standards 
in California. The law as it was enacted permitted any one who was 
twenty-one years of age and of good moral character and who had studied 
law diligently and in good faith for three years to take the bar examinations. 
The practical result of this rule was that anyone, resident or non-resident, 
who desired to do so could take the bar examination by submitting an affidavit 
to the effect that he or she had studied law for three years. Literally hun- 
dreds took the examinations who were unprepared and the percentage of 
failure was as high as 80%. 

In 1931 The State Bar succeeded in getting the legislature to require three 
years’ study of law in a full time school or four years if outside a full time 
school. The legislature also included a provision requiring a high school 
education or its equivalent in point of intellectual competency and achieve- 
ment. Unfortunately the latter provision was nullified because of the in- 
ability of the Committee of Bar Examiners to accurately measure the equiv- 
alent of a high school education in terms of intellectual competency and 
achievement, and very little improvement resulted from the 1931 Act. 

In respect both to admission requirements and to examination procedure, 
there has been a constant, if slow, trend toward improved standards. But 
the results of a survey made in 1933 pointed out strikingly the need for 
further advance. Hundreds of applicants who are not even high school grad- 
uates are taking the examinations and failing. At the last examination the 
graduates of six California law schools all failed on the first attempt. Two 
California law schools have not had a graduate pass on the first attempt in 
the last seven examinations. 


The State Bar hopes some of these problems will be solved by the adop- 
tion of its proposed new rules containing two important changes. 


One of the proposed rules requires that each applicant shall have com- 
pleted at least two years of college or its equivalent before beginning the study 
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of law, the equivalent to be determined by the University of California. The 
strength of the rule as proposed lies in the fact that the equivalent must be 
based on achievement that would be accepted by the State University for 
admission to junior standing, an equivalent which can be determined with 
accuracy and uniformity. 


Another proposed rule provides that an applicant must be a graduate of 
an approved law school or he will be required to study law for four years 
and to take preliminary examinations during the time he is studying law. 
These examinations will be conducted under the supervision of the Committee 
of Bar Examiners. 


The purpose of these preliminary examinations is several fold. They will 
indicate to the students early in their course whether or not they have an 
aptitude for the law. They will protect the students who are enrolled in 
inferior law schools against the expenditure of large amounts of money and 
time without getting value received. Many students fail the bar examinations 
because of inferior training and this change in the rules is an attempt to in- 
form them as soon as possible that they should choose a more effective method 
of training. At the same time, those who are making satisfactory progress 
will be given encouragement by the results of the examinations. 


The rule will give the Committee discretion as to the number of exam- 
inations to be given. The procedure may possibly vary from time to time, 
but undoubtedly there will be a preliminary examination at the end of the 
first year of study. The courses to be covered will be determined by the 
Committee and will include recognized first year courses, such as contracts, 
torts, and criminal law. 


The dates of the examinations will be determined by the Committee but 
will allow sufficient time after the end of the school year for a careful review. 
A fee will probably be charged based upon the cost of giving the exam- 
inations. The preliminary examinations will probably consist of two three- 
hour sessions rather than the six sessions used for the examinations for 
admission. 

Applicants who fail to pass the preliminary examinations on the first 
attempt will be permitted to take subsequent examinations, but they will not 
be eligible to take the final bar examination until they have successfully 
passed the preliminary examinations. The Committee of Bar Examiners has 
not determined what period must elapse between the passing of the prelim- 
inary examination and the taking of the examination for admission, but a 
definite time will probably be required. 


Students who study in an approved school but who do not do satisfactory 
work in the subjects covered by the preliminary examinations will probably 
be required to take these examinations. Students who do satisfactory work 
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during the first year of law study but whose later work is not satisfactory 
would not be required to take that part of the preliminary examination cov- 
ering the first year’s work. 


Students who study partly in an approved school and partly outside an 
approved school will not be required to take preliminary examinations cov- 
ering the period of study in an approved school provided that part of their 
work is satisfactory. 


Students who do not study in an approved law school will be required 
to register with the Committee of Bar Examiners at the time they begin the 
study of law. Students who begin their study in an approved school but 
later continue their study in a different way will be required to register im- 
mediately after making the change in their method of study. 


If the rules are approved they will probably be made to apply to all 
students beginning the study of law after June 30, 1937. 


It has not been definitely determined what standard will be used for 
approving law schools other than those already approved by the American 
Bar Association. It has been suggested that the approval in the first instance 
be based upon a certain percentage of success of the students charged to the 
school for the six previous bar examinations, counting only first-timers in 
the computation. The standard will probably be set low enough in the be- 
ginning to give the better schools an opportunity to qualify as approved 
schools, and the standard would then be raised at later dates when the schools 
in the lower brackets of the approved list have had an opportunity to improve 
their training. 


These proposed rules have been approved by the joint meeting of the 
Committee of Bar Examiners, the Committee on Cooperation between the 
Law Schools and The State Bar, and the California Law Schools; by the Con- 
ference of Bar Delegates of The State Bar, and by the members of the State 
Bar who attended the annual meeting in October, 1936. The rules will be 
submitted to all members of The State Bar for a plebiscite vote some time nm 
November and if this vote is favorable the legislature will be asked to adopt 
them. 


If these rules are finally enacted into law in California we will have 
preserved the opportunities for the present day Abraham Lincolns of the law 
and at the same time we will have insured to every law student the necessary 
guidance in training for the bar. Their enactment will mark real progress in 
protecting the public and the profession against the admission of unprepared 
applicants. 
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